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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA, 
Appellee, 
vs. No. 22,175 


WILLIE J. SHEFFIELD, 


Ne ee ee 


Appellant. 


I. QUESTIONS PRESENTED 


Did the trial court err in denying the Appellant's motions for judg- 


ment of acquittal? (This case has not been previously before this Court). 
| 


| 
II. STATEMENT OF THE CASE 


2 ES | 
A. The Proceedings Below | 

This appeal is from the conviction of Appellant, Willie te Sheffield 
for housebreaking (D. C. Code § 22-1801), arising from the entry into a 
Liquor store on May 14, 1967. Sheffield was arrested near the site about 
one hour after the police arrived. He was tried in December, 1967, 
(Criminal No. 823-67) where a mistrial resulted from a hung jury. 
Sheffield was retried in May, 1968, and was convicted of nouspbreaking. 
Judge William B. Jones sentenced the defendant to an indefinite period 
pursuant to the Federal Youth Corrections Act, 18 U. S. Cc. § 5010 (b) 
The trial court denied a motion for bail pending appeal; sheffield has 


been incarcerated since the first trial in 1967. 


B. Statement of the Facts 


On May 14, 1967, (a Sunday) a liquor store located at 924 - 10th 


Street, N. W., was broken into (Transcript, p- 32). Entrance was gained 
by breaking a hole in the floor of a vacant apartment which wee located 
1/ The same counsel, Samuel G. Foshie, was appointed by the Court for 
both trials; present counsel was appointed by this Court for Appeal. 
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directly above the liquor store (Ibid.). The person (or persons) who broke | 
into the liquor store set off a silent alarm by passing through electronic} 
beams “in the liquor store (Transcript pp.28-29). The silent alarm | 
alerted a private burglar alarm company which in turn notified the police 
at 11:12 a.m. (Transcript pp.28-29; 84). A police cruiser arrived at the 
liquor store within two or three minutes (Transcript p. 93). Police 
Officers O'Toole and Short testified that as they came out of the cruiser 
to the front of the liquor store they saw through a glass door a man 
climbing through the hole cut in the ceiling (Transcript pp.48; 117). 
Officer O'Toole testified the man was about twenty feet from the frent 


door of the building; the store owner testified that the hole was "in the 


back of the store" (Transcript pp.49; 33). Both police officers said they | 


saw the man only from the waist down (Transcript pp.49; 117). The only 
element of identification was that the figure was wearing blue dungarees 
(Ibid.). Officer O'Toole testified that he saw plaster and debris on the 
dungarees as the person escaped from the building (Transcript, p. 49). 
The officers O'Toole and Short and other police searched the area for the 
culprit (Transcript pp.117-19). officer Short climbed onto the roof of an | 
adjacent building through an upper story window of a nearby apartment 
(Ibid.). After investigating the area for some time by moving from roof 
to roof, he saw a head thrust out of a second floor window at 1002 K 
Street (the liquor store was 924 - 10th Street; Transcript p- 119). 
Officer Short investigated and found Appellant Sheffield inside the win- 
dow (which was located in a vacant building; Ibid.). The defendant was 
apprehended at approximately 12:15 p.m., or about one hour after the 
figure was seen climbing through the roof of the liquor store (Trans-— 
cript p. 84). 

The defendant was wearing blue dungarees and a tan jacket when 


arrested. Officer Short testified that Sheffield's dungarees were 
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covered with plaster (Transcript, p. 120). 
The testimony of the owner of the liquor store was that there was 


metal and dirt in the store below the hole (Transcript, p. 37). Officer 


O'Toole said there was no plaster in the part broken through into the 
store (Transcript, p- 106). The ceiling of the liquor store was corru- 
gated steel (Transcript, p- 114). | 

The government introduced photographs of the store (Exhibits 1-5) and 
tcols located near the hole in the vacant apartment above the store: a 
baton (Exhibit 7); a pipe (Exhibit 8); crowbar (Exhibit 9); ana screw- 
driver (Exhibit 10). After the government rested, a motion for judgment 
ef acquittal was made and denied (Transcript, p. 158). 

The defendant took the stand in his own behalf and testified that he 
had been gambling with some friends at another address. The friends left 
the gambling site and he followed them in his automobile (rranscript, 
pp. 161-62). The group went to the vicinity of the liquor store and by 
climbing a light pole gained access to the roof of a nearby sea care 


(Ibid.). The defendant parked his car and climbed the light pole to join 


his friends (Transcript, pp.162-63). At the time he reached the roof he 


heard someone yell "Police." The others scattered by jumping off the 
rocf and left the area. The defendant went into the vacant building at 
1002 K Street through the window where he remained until onaeved and 
arrested by Officer Short (Ibid.). 

Counsel for Sheffield renewed a motion for judgment of acquittal 


after presentation of the defense's case. The Court denied the motion. 


III. SUMMARY OF ARGUMENT 


| 
In responding to a burglar alarm, two police officers saw a man wear- 
ing blue dungarees climb through the ceiling of a liquor store. One hour 


later Appellant Sheffield was arrested in a nearby vacant building--wear- 


ing blue dungarees. The escaping figure and Sheffield were supposed to 
| 
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have had plaster on their dungarees, but there was no plaster in the part 
broken through. 

The government did not even attempt to otherwise implicate the Appel- 
lant (e.g., Sheffield was not connected with the tools by ownership or 
fingerprints; no evidence of "booty" on the person of Sheffield was intro- 
duced). The dungarees were never admitted into evidence; the debris and 
stains were never analyzed. 

This is a classic case of the failure of the government to introduce 
sufficient evidence to support a conviction. Looking at the evidence in 
the light most forwardable to the government, there is here only surmise, 
conjecture, or suspicion of guilt. 

In essence, the government has little more evidence than if the police} 
had arrested the first man seen on a nearby street who was wearing dunga- 
rees. Upon an objective consideration any reasonable man must necessarily ‘ 
have had reasonable doubt as to Sheffield's guilt. Therefore, the trial 


court erred in denying thé motion for judgment of acquittal. 


IV. ARGUMENT 


Rule 29(a) Fed. R. Crim. P. provides that the trial court shall order 4 


the entry of judgment of acquittal if the evidence is insufficient to 
sustain a convicticn. And if the government has failed to introduce the 
necessary minimum evidence legally sufficient to sustain a conviction, 
denial of a motion for acquittal is prejudicial error. See Kotteakos v. 
United States, 328 U. S. 750, 763-64 (1946). 

The standard as to when the trial court must grant a motion for 
judgment cf acquittal in this Circuit is set forth in Curley v. United 


States. 81 App. D. C. 389, 392, 160 F. 2a 229, 332 (1946): 
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"The jury may not be permitted to conjecture merely, 
or to conclude upon pure speculation or from passion 
prejudice or sympathy. The critical point in this 
boundary is the existence or non-existence of a rea- 
Sonable doubt as to guilt. If the evidence is such 
that reasonable jurymen must necessarily have such 
doubt, the judge must require acquittal because no 
other result is permissible within the fixed bounds 
of jury consideration. But if a reasonable mind might 
fairly have a reasonable doubt or might fairly not 
have one, the case is for the jury, and the decision 
is for the jurors to make.” 


| 
A. Based on the Government's Evidence, the | 


Jurors Must Necessarily Have Had Reason-~ 
able Doubt of: Appellant's Guilt 
: 


Viewing the evidence introduced by the government in its 


most favorable light, the jurors must necessarily have had 


reasonable doubt about the Appellant's guilt at the close of the 
prosecution's eid 
All the government established was that someone unlawéully 
broke into a liquor store between 12 p. m. May 13 and 11:15 2. m. 
May 14, 1967 (Transcript pp. 27; 84). During this eleven hour period 
Someone upset everything in the store (Transcript, p- 32). and a 


man wearing blue dungarees was seen leaving the store via a hole in 


the ceiling at 11:15 a. m. on May 14 (Transcript, pp. 48; 117). 


| 
The evidence offered by the government to show that Sheffield 


committed the housebreaking consists of only three facts: 


| 
A Appellant moved for judgment of acquittal at the close of the 
overnment'’s case and at the close of the defense's case. Appellant 
takes the position that though he offered his own testimony in 
opposition to the prosecution's case, there has been no waiver of the 
motion for acquittal at the close of the prosecution's case.| There- 
fore only the government's evidence is considered in determining 
if the trial court erred. Cephus v. United States, 117 App.|D. C. 
15, 324 F. 2a 893 (1963). In the concurring opinion Judge Wright said: 
“Indeed, a simple reading of Rule 29(a) indicates that the waiver 
doctrine is without validity in any case." Even if the waiver doctrine 
is applied, Appellant contends that his testimony added no material 
facts to the government's case. 
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-A man wearing blue dungarees was seen from the waist 
down climbing through the hole in the ceiling of the 
liquor store at 11:15 a. m. 


-Sheffield was apprehended one hour later in a nearby 
vacant building wearing blue dungarees. 


-Both the person’ seen leaving the store and Sheffield 
had bits of plaster on their dungarees. 


The observations concerning the plaster on the dungarees add 
nothing to the strength of the government's case in that both the 
store owner and Officer O'Toole testified that there was no plaster 
in the floor and ceiling that had been broken through (Transcript, 
pp. 37; 106; 114). Thus the source of the bits of plaster is 
never explained by the government. Further the government did not 
introduce the dungarees or the bits of plaster in evidence and 
presented no expert analysis of the dungarees or the plaster. 

The Appellant admitted spending all of the prior night gambling, 
followed by climbing a light pole to gain access to a roof near the 
Liquor store where his friends had gone. Appellant also admitted 
Climbing through a window into a vacant building when the police arrived 
on the scene. Under the circumstances it is more than reasonable that 
the Appellant would not be nattily attired when arrested. Indeed, 
it would appear to be impossible for Sheffield to climb a light pole 
without soiling his trousers. Of course whoever was in the store 
could also have soiled his trousers by climbing the same pole. 

The nature of the evidence here is somewhat analgous to 
that in United States v. Solice, 332 F. 2d 626 (4th Cir. 1964). 
There revenue agents uncovered an illegal still and applied a salve 
to parts of the distillery apparatus which would respond with a glow 


under ultra-violet light. Two days later the agents arrested two 


individuals working at the still. The agents followed the path from 


the still "some 328 paces" to the residence of one Solice. Mr. Solice 


| 
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was never seen at the still but was tried based on the following: 

(1) empty boxes and an empty pickle jar found on Solice's property 

which the revenuers claimed had an "odor of non-tax paid liquor" and 

(2) an ultra-violet glow around Solice's mouth and chin. | 
The "achievement" of detecting the "odor of non-tax paid liquor" 

was characterized as "trivial". The importance of the proximity of 


| 
Solice's home to thestill was minimized since someone else owned the 


land under the still. The agents were unable to state whether the salve 
applied to the still was the cause of the glow on Solice's face. The 
| 
| 
Court pointed out that countless substances would respond with a glow 
under ultra-violet light including food products, cosmetics and 
anteseptics. The Court concluded (332 F. 2d at 628): | 
| 
"The so-called 'glow' could have been produced by any 
number of substances, and the inference suggested by 
the Government has no higher claim than any of the; 
large number of alternatives consistent with innocence. 
Looking at the evidence most favorably to the Government, 
there is at best no more than a suspicion of guilt." 
In the case at bar the government witnesses admit the "plaster" 
could not have come from breaking through the floor and ceiling. 
And the soiling of the dungarees could certainly come from climbing 
the pole, crawling through a window, or a night of gambling. | The 
| 
government's case here is just as specious as the "glow" on Solice's 
face and the "odor of non-tax paid liquor" sniffed by the revenuer: 
| 
The remaining facts implicating Sheffield are his proximity to 
| 
the crime and the wearing of blue dungarees. At the close of the 


prosecution's case, the jury only knew that Sheffield was at the area 


of the crime one hour after the police arrived. There was no 


evidence of the arrival time of the defendant, how he got into the 
3/ 

building, or what he was doing there. A jury would be unable to 
| 


| 
3/ As previously noted, Appellant contends there was no waiver by his 


taking the stand and explaining his movements. 


-8- 


avoid a finding of reascnable doubt of Appellant's guilt having before 
them only the facts of proximity and the dungarees to implicate 
Sheffield. Indeed, if mere proximity to the crime were the keystone 
of proof beyond a reasonable doubt, then the jury would be justified 
in convicting the first person spotted by the police on the street 


wearing dungarees. Certainly someone must have passed the area in the 


hour between the police’s arrival and the arrest of Sheffield. Clearly 


the happenstance of being in the area wearing dungarees could not 
support a conviction. But what other evidence did the jurorshear in 
the government's case that incriminated Sheffield? 

The identification of the man in the liquor store was only that 
he was wearing blue dungarees. Sheffield was arrested wearing blue 
dungarees. It would belabor the obvious to dwell on the fact that a 
very substantial portion of the populations wen@ blue dungarees; 
the identification of the man in the liquor store as Sheffield is 
anything but “positive". 

Thus the feeble case presented by the government fails to meet 
the standard of Curley necessary to avoid a motion for judgment of 
acquittal. The jury would have to have reasonable doubts about 
_Sheffield's guilt when the prosecution rested. As stated in Cooper 
v. United States, 357 F. 2d 274, 276 (1966): 

“...a reasonable juror could hardly avoid a reasonable 
doubt that [Appellant] was present at the time of the 
crime and could not avoid a reasonable doubt that he 
took part in the crime .... I think the government's 
evidence was only sufficient to create a reasonable 
suspicion,or at most a likelihood that [Appellant] 

was guilty. Perhaps the jury could reasonably think 


he was probably guilty, but this is not enough to 
support a criminal conviction." 4/ 


4/ Appellant had previously had a mistrial as a result of a hung 
jury in this case. The jury in the second trial deliberated for 
a day and a half and had to be given the Allen charge. 
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The fact that Sheffield hid when the police arrived adds little 


to the government's case. In Cooper v. United States, 94 Aah D. C. 
343, 218 F. 2a 39, the evidence against Cooper was a fingerprint (made 
at an unidentifiable time) on the steering wheel of the get-away car 
used in a robbery. Cooper had used the car on occasion and had asked 
acousin to alibi for him. The court noted that Cooper had been caught 
in a web of circumstances and that the establishment of an alibi was 


as explainable by terror of his plight as by hiding guilt. When the 


police arrived in the case at bar, Sheffield was trespassing on someone 
élse's roof; the response of hiding is as explainable as Cooper's 


teaction. And the finding in the trial court should have been the 


same as in Cooper ( 218 F. 2d at 42): 


"Guilt, according to a basic principle of our juris- 
prudence must be established beyond a reasonable doubt 
and unless that result is possible on the evidence, | 
the judge must not let the jury act; he must not let it 
act on what would necessarily be only surmise and con- 
jecture, without evidence." 


| 
Similarily in United States v. Grimes, 332 F. 2d 1014 (6th Cir. 
| 


1964) the evidence against Grimes was that the admitted robber of 

a bank (who was known by Grimes) was apprehended in Grimes home (while 
Grimes was elsewhere). Some of the stolen money was then fond in 
Grimes‘ home. When questioned Grimes refused to divulge his) where- 


abouts at the time of the robbery. At trial Grimes testified that 
his silence (332 F. 2d at 1015): | 
| 
",..was because he had been in trouble on a previous 
occasion, that he ascribed his difficulty, which 

resulted in a prison sentence, to the fact that he 
had talked to police officers and he claimed that 

his story had been twisted." 


The court concluded ( id. at 1017): 


"On analysis of the evidence in this case this court is 
forced to the conclusion that the Government offered 


circumstantial evidence sufficient to establish a strong 
| 
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suspicion that Grimes might have had criminal know— 
ledge of the bank robbery by Staedtler. The circum- 
stantial evidence undoubtedly creates a suspicion, not 
as strong as the other, that Grimes might possibly 
have rendered some assistance to Staedtler subsequent 
to the robbery in question. But as heretofore stated, 
suspicion is not enough to sustain a conviction. 

Scott v. United States, 98 U. S. App. D. C. 105, 

232 F. 2a 362 (D. C. Cir., 1956); Glover v. United 
States, 306 F. 2a 594 (10 Cir., 1962)." 


B. The Government Made No Effort to 
Develop Its Case - A Verdict of 


Acquittal Must Thereby Result 

In essence the government has presented a case based entirely 
on the preliminary findings of the arresting officers. No effort 
has been made to probe further and find the truth. The scant 
evidence introduced by the government raises far more questions 
than it answers. 

For example, the unrebutted testimony of the Appellant is 
that he reached the roof near the liquor after five others had climbed 
the pole. Just as Appellant got on top of the roof, the police 
arrived. This would give Appellant no time at the scene of the crime 
to break through the wood floor and corrugated steel ceiling and 
upset everything in the liquor store. 

There was evidence that someone had spent time in the liquor 
store upsetting everything, but when Sheffield was arrested there is 
no evidence of booty on or near his person. There was no evidence 
of Sheffield's fingerprints in the liquor store. 

The government introduced four tools found in the vacant apart-— 
ment above the liquor store. But no attempt was made to connect 


the Appellant with the tools in terms of ownership or fingerprints. 


No fingerprints or other’ evidence was introduced to place Sheffield 


in the vacant apartment at any time. 
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As previously noted, the government did not enter into evidence 
the dungarees or the "plaster" found on the dungarees. No expert 
| 


analysis of the "plaster" or stains on the dungarees was made. 
| 


The government's evidence leaves the condition of the liquor store 


unaccounted for from 12 p. m. Saturday until the police arrived at 


11:15 a. m. on Sunday (Transcript, p- 27). Thus the break-in could 
! 
| 
have occurred at any time in the eleven hour period. The dungaree-clad 


man could have had nothing to do with the break-in. He could have 
been entering the premises just to see what happened. Such a person 
would not even be guilty of housebreaking since the entrance would not 
be made with a feloneous intent. See D. C. Code §22-1801; United 
States v. Day, 394 F. 2a 335 (6th Cir. 1968). Indeed, it seems more 
likely that the break-in occurred under the cover of arenes’ rather 
than at 11:15 a. m. (the police stated the interior of the Liquor 


store could be readily observed from the sidewalk through a glass 


front; Transcript, p. 48). 
The total failure of the government to develop its case! leaves 


unanswered so many questions that a juror,although he might suspect 
guilt, would have to have reasonable doubts of Sheffields participation 
in the crime. As in Scott v. United States, 98 App. D. C. 105, 232 F. 
2d 362, 364 (1956): 


| 
"The sum total of the foregoing evidence Eada ey 
is sufficient to create grave suspicion. that [Appe lant] 
advised, incited or connived at the offense or aided 
or abetted [others]. But grave suspicion is not 
enough. It seems to us that upon an objective 
consideration any reasonable man must necessarily 
have had reasonable doubt as to [Appellant's] 
participation. Therefore the District Court should 
have granted the motion for judgment of acquittal." 
| 
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V. CONCLUSION 


Base@ on the foregoing, the District Court should have granted 
Appellant's motion for judgment of acquittal when made at the close 
of the prosecution's case and at the close of the defense's case. 
Failure to grant Appellant's motion was prejudicial error. 

Appellant respectfully prays that this Court reverse the judgment 
of the District Court and remand this case with a direction to enter 


a judgment of acquittal. 


Respectfully submitted, 


May 29, 1969 Philip F. Hudock, 
Attorney for Appellant 

Suite 300 (Appointed by the Court) 

2400 Wilson Boulevard 

Arlington, Virginia 22201 


1824 R Street, N. W. 
Washington, D. C. 20009 


524-0112 


CERTIFICATE OF SERVICE 


I certify that I have this 29th day of May, 1969 served 


copies of the foregoing Brief on the United States by leaving 


two copies thereof in the office of United States Attorney, 


United States Courthouse, Washington, D. C. 


Philip F. Hudock 
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ISSUE PRESENTED * 


Was the evidence proffered by the Government enough 
so that reasonable men could have found beyond a rea- 
sonable doubt appellant was the housebreaker of Jacob- 
son’s Liquor Store. 


* This case has not previously been before this court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,175 


WILLIE J. SHEFFIELD, APPELLANT 


uv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a one count indictment with 
housebreaking in violation of 22 D.C. Code §1801. A 
jury in a trial conducted in December, 1967, could not 
reach a verdict. Appellant was retried before United 
States District Judge William B. Jones and a jury, May 
1-2, 1968, and was found guilty as charged. He was sen- 
tenced to an indefinite term pursuant to the Federal 
Youth Corrections Act, 18 U.S.C. §5010(b). This ap- 
peal followed. 

Jacobson’s Liquor Store, on the corner of 10th and K 
Streets, N.W., is protected by a silent burglar alarm sys- 


(1) 


2 


tem which by means of electronic eye beams scans the 
whole store. (Tr. 28-29, 34, 98-99) Alarms are flashed 
‘to the Federal Alarm System who notify both owner and 
police. (28-29, 31, 42) At 11:12 a.m., Sunday, May 14, 
1967, the police were notified the alarm had gone off; 
| within three minutes they were on the scene. (Tr. 47, 
84, 93) 
: The front of Jacobson’s Liquor Store was almost all 
i clear glass; several night lights were on inside. (Tr. 48, 
49) Two policemen peered through that glass and saw 
someone climbing through the ceiling into an overhead, 
' vacant apartment. (Tr. 35, 48-49, 52-53, 117) The hole 
through which he was climbing was about twenty feet 
| from the door. (Tr. 49) The officers noted the burglar 
| was wearing blue dungarees streaked with white mark- 
ings and dotted with plaster and other debris. (Tr. 49, 
| 113,117) The burglar’s face was not visible. (Tr. 91) 

One police officer ran down an alley in case anyone 
came off the roof. (Tr. 117) Then, gaining access 

through a nearby house, he climbed to the roof himself. 
| (Tr. 118, 122) Another police officer took up a station 
' where he could watch to see if anyone descended from 
the roof. (Tr. 154) He saw no one. (Tr. 155) This 
| whole operation took less than five minutes. (Tr. 124, 
131, 156) 

The officer who had climbed to the roof noticed two 
open windows: one in 922 10th Street which is the va- 
cant apartment above the liquor store; one in 1002 K 
| Street which is next door to the liquor store and was va- 
' cant and boarded up. (Tr. 118, 120, 125, 131, 187) Be 
cause the police officer was alone he didn’t enter 1002; he 
waited. (Tr. 120-121) 

Sometime between a half-hour to an hour later appel- 
lant appeared at the open window of 1002 K Street and 

was arrested. (Tr. 15, 84, 122-123) His jeans were 
| eovered with plaster and had white marks on them. (Tr. 
113, 120) 

By this time the proprietor of Jacobson’s Liquor Store 
was on the scene; he noticed the change he had left in his 
cash register was missing. (Tr. 27-28, 31-33) 
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Appellant took the stand in his own defense at trial. 
| He testified he was on the roof in order to gamble with 
' gome friends. (Tr. 161-162, 170) He hid when someone 
yelled “police”. (Tr. 163) The others scattered, he testi- 
fied, by jumping off a two-story roof. (Tr. 126, 163) 
Appellant’s testimony conflicted in part with testimony 
he had given at the earlier trial. (Tr. 177-178) 

The jury retired. (Tr. 221) Unable to agree upon a 
verdict, it was given the Allen charge. (Tr. 223-225) A 
verdict of guilty was returned. (Tr. 229) 


ARGUMENT 


Reasonable men could conclude beyond a reasonable 
doubt from the evidence in this case appellant bur- 
glarized Jacobson’s Liquor Store. 


(Tr. 27-29, 31-35, 37, 39, 41-43, 47-49, 52, 53, 84, 
91, 93, 106, 113, 117-126, 181, 187, 154-156) 


The only issue in this appeal is whether the Govern- 
ment produced enough evidence at trial that “. . . rea- 
sonable men could find guilt beyond a reasonable doubt”. 
Crawford v. United States, 126 U.S. App. D.C. 156, 158, 
375 F.2d 332, 334 (1967). (Emphasis in original) In 
arguing his point, “. . . appellant fragments the Govern- 
ment’s case and then seeks to show that each fragment is 
consistent with an hypothesis of innocence. . . . Unfortu- 
nately for appellant, the jury must take the Government’s 
case as a whole and determine whether as a whole it 
proves guilt beyond a reasonable doubt”. Hunt v. United 
States, 115 U.S. App. D.C. 1, 3, 316 F.2d 652, 654 
(1963). 

The Government’s proof showed that Jacobson’s Liquor 
Store is protected by a burglar alarm system which is 
made up of five electronic beams that scan the whole 
store. (Tr. 28-29, 34) Whenever someone breaks the 
beam, a silent alarm goes off notifying the Federal Alarm 
System who in turn notify the police. (Tr. 28-29, 34, 39) 
At 11:12 a.m. Sunday, May 14, 1967, the police were 
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notified the alarm in the liquor store had gone off. (Tr. 
47, 84)! They responded to the scene within two or 
three minutes. (Tr. 93) 

The first two officers to arrive noticed someone climb- 
ing through the ceiling into an overhead, vacant apart- 
ment. (Tr. 35, 48-49, 52-53, 117) Both noticed the burg- 
lar was wearing blue dungarees, and although they did 
not see his face, one officer, Officer O’Toole noticed white 
markings on the burglar’s pants and plaster and debris 
clinging there. (Tr. 49, 91, 113, 117)? 

The other policeman, Officer Short, ran down an alley 
in ease anyone came off the roof. (Tr. 117) Then, gain- 
ing access through a nearby house, he climbed to the roof 
himself arriving within five minutes of the time he had 
first spotted the suspect. (Tr. 118, 122, 124, 181) He 
noticed two open windows: one in 922 10th Street, the 
vacant overhead apartment the burglar would have had 
to egress from; the other in 1002 K Street, the neighbor- 
ing building to 922-924 10th Street, which was boarded 
up and vacant. (Tr. 118, 120, 125, 131, 187) Because 
Officer Short was alone on the roof he didn’t enter 1002; 
he just waited. (Tr. 120-121)* 


1 Accordingly there is a clear and compelling inference the 
burglary took place at that time, and not sometime during the night 
as appellant suggests. (It is true the alarm system sometimes 
malfunctioned, but this had the effect of setting off false alarms. 
Tr. 42-43) 


2 Appellant makes much of the fact that this plaster was never 
connected to the hole in the ceiling of the liquor store. He goes 
so far as to allege no plaster was ever found in the store. The 
Government does not concede this. Mr, Robbins, the proprietor, 
testified he couldn’t remember if there was any plaster. (Tr. 41) 
Officer O’Toole said there wasn’t any in the space between the second 
floor and the first floor’s ceiling (Tr. 106) There was a lot of dirt on 
the floor. (Tr. 37) But this is of no moment. The plaster in this case 
is important because Officer O’Toole saw it on the pants of the 
burglar, not because it came from the store’s ceiling. The plaster 
could have been anything distinctive. Thus, this case is unlike 
United States v. Solice, 332 F.2d 626 (4th Cir. 1964) where the 
salve was in itself the connecting evidence. 


8 The burglar had to be on the roof. Officer Short had seen the 
burglar climbing up. He immediately ran around the building 
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No one came off the roof. (Tr. 155) About a half- 

' hour to an hour later appellant appeared at the open 
window of 1002 K Street and was arrested by Officer 

‘Short. (Tr. 84, 120, 122-128, 182) Officer Short noticed 

' appellant was wearing blue jeans covered with plaster; 
and when appellant was returned to street level Officer 
O’Toole noticed the white markings. (Tr. 118, 120) 

By this time the proprietor of Jacobson’s Liquor Store 
was on the scene, and he testified the change in his cash 

"register was missing. (Tr. 27-28, 31-33) 

' The Government submits that all this evidence taken 
together was sufficient for a jury to find beyond a rea- 
sonable doubt appellant was the person who broke into 
Jacobson’s Liquor Store on May 14, 1967, with the pur- 

pose of committing a criminal act therein.‘ He was ap- 

' prehended right next door to the scene of the crime within 

: an hour after the crime, and had been continuously pres- 
ent in the building he was arrested in. He was hiding in 

' that building and the clothes he wore matched what the 


' police officers had seen. Money was missing from the 
cash register. 


to make sure no one came down. (Tr. 117) Then while another 
officer watched for anyone descending Officer Short went up to the 
roof through 1006. (Tr. 118, 154) 1002 and 1004 were boarded 
up so escape was not possible there. (Tr. 120) And no one came 
down off the Knights of Columbus Building (Tr. 155). 


+It is conceivable appellant was one of several who broke into 
the store. This would not exonerate him, however, and there is no 
evidence pointing to that conclusion. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted the judg- 
ment of the District Court be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
ROBERT C. CRIMMINS, 
Assistant United States Attorneys. 
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ISSUES PRESENTED * 


In the opinion of appellee the following issues are pre- 
sented: 


/ 1) Was appellants’ identification by the complainant at 
i the scene of the offense inadmissible as the fruit of an 
unlawful arrest? 
2) Was the prompt identification confrontation at the 
: scene of the offense between appellants and the complain- 
i ant in violation of appellants’ constitutional rights to 
counsel? 
3) Was the identification confrontation at the scene 
unnecessarily or unfairly suggestive? 


* This case has not previously been before this Court. 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,178 


GEORGE A. NEAL, JR., APPELLANT 
v. 
UNITED STATES OF AMERICA, APPELLEE 


No. 22,298 


MICHAEL L. ROBINSON, APPELLANT 
v, 
UNITED STATES OF AMERICA, APPELLEE 


Appeals from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 21-22, 1968, appellants were tried by a jury 
before Judge George L. Hart, Jr., on a two-count indict- 


(1) 
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ment charging them with robbery* and assault with a 
dangerous weapon.” Prior to trial, Judge Hart heard and 
denied a motion to suppress identification testimony. The 
jury found appellants guilty on both counts, and Judge 
Hart sentenced them to concurrent terms of two-to-eight 
years on count one, and one-to-three years on count two. 

The evidence presented at the motion to suppress and 
at the trial showed the following. The complainant, Jo- 
seph M. Tate, was driving his automobile, with his brother 
Albert Hinton as a passenger, in the 1700 block of New 
Hampshire Ave. at about 10 p.m. on November 22, 1967. 
As Tate stopped his car for traffic in the 1700 block, the 
doors were snatched open and a group of individuals at- 
tacked them. (Tr. 84, 148.) Hinton escaped and did not 
return until after the assailants had fled and the police 
had arrived. (Tr. 148-149.) Tate was trapped in an ad- 
jacent alley, struggled with the assailants, and was beaten, 
stabbed and robbed. (Tr. 86-90.) The assailants then 
fled. 

A few minutes later, Officer Edgar Davis arrived on 
the scene. The complainant Tate was holding his stomach 
and told Officer Davis that he had been cut. Not knowing 
the extent of Tate’s injuries, Davis called an ambulance. 
(Tr. 25-26, 111.) 

Shortly thereafter Officer Fred Thomas arrived on the 
scene. The complainant Tate told Officer Thomas that the 
assailants were Negroes in their late teens and that they 
had run south on New Hampshire Avenue and west on 
Riggs Place.’ (Tr. 8, 188, 191.) Officer Thomas then got 


122 D.C. Code 2901. 
222 D.C. Code 502. 


3 Officer Thomas testified on the motion to suppress that Tate’s 
description of his assailants when he first arrived on the scene 
included a description of their clothes. (Tr. 8.) The court accord- 
ingly held, in the alternative, that Officer Thomas had had proba- 
ble cause to arrest the defendants when he encountered them on 
Riggs Place. (Tr. 68.) At the trial, Officer Thomas changed his 
testimony in the respect (Tr. 191), and the trial court withdrew 
its alternative holding concerning probable cause. (Tr. 131.) 
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in his police cruiser, made a u-turn on New Hampshire 
Ave., and turned right into the 1700 block of Riggs Place. 
He observed three Negro men, including the two defend- 
ants, walking east on the south side of Riggs Place, to- 
ward the scene of the crime. (Tr. 10.) Officer Thomas 
got out of his cruiser, spoke with the three men, and 
brought them in his police cruiser to the scene of the 
crime, which was less than a block away. (Tr. 21.) The 
complainant Tate thereupon identified the defendants as 
two of his assailants. 

The defendants’ pre-trial motion to suppress identifica- 
tion testimony by the complainant Tate was based on the 
alternative theories that— 


(1) defendants had been arrested without prob- 
able cause when Officer Thomas asked them on Riggs 
Place to come to the scene of the crime and they com- 
plied with that request, and that therefore the sub- 
sequent identifications were the “fruit” of the un- 
lawful arrest, or 

(2) the identification at the scene of the crime 
was made under such suggestive circumstances as to 
violate due process. 


At the hearing on the defendants’ motion to suppress, the 
following testimony was adduced with respect to the un- 
lawful arrest contention. 

Officer Thomas testified that (Tr. 11-14)— 


Q. When you observed these three men, Officer, what 
did you do then? 

A. Well, I stopped the scout car and I got out and I 
asked them where they were going, or where they 
had been, and they said they had been to a dance 
at Francis Junior High, which is located 28rd and 
N Streets, Northwest. 


* * * * 


What did you do when they responded that they 
had been to the dance, Officer? 

I told them what happened. I said a man has been 
robbed up the street here, and he said the people 
that robbed him ran down New Hampshire and on 
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to Riggs Place, and I asked if they would mind 
going back up to the scene, and one of them said 
We don’t mind, or We haven’t done anything. 


* * * * 


What happened after you had this conversation? 
Well, I said would you mind getting in the car, 
and they said no, and I opened the door and they 
were seated in the back seat, the three of them, 
and I got in and made a u-turn on Riggs and pro- 
ceeded east on Riggs to New Hampshire, and north 
on New Hampshire to the scene. 
If they would have said they didn’t want to go 
with you, what would you have done, Officer? 
I would have let them go and picked up the com- 
plainant and gone back by them. They couldn’t 
have gotten very far. The complainant could have 
identified them and I could have picked them up 
later before they got away. 
THE COURT: Officer, before they got in the back 
seat of the car, did you search them in any way? 
THE WITNESS: No, sir. 
THE COURT: Did you pat them down in any way? 
THE WITNESS: No, sir. 
THE COURT: What do police regulations require, if 
anything, in this regard when an arrest is made? 
THE WITNESS: That the subject is searched and 
any objects that may be dangerous to you is removed 
from his person. 
THE COURT: All right. 


Appellant Neal testified that (Tr. 47-48)— 


Q. What happened when you were stopped by the po- 
lice officer? 
Well, they asked us to come over to the car, he 
wanted to talk to us. 
What did he say to you? 
They asked me did I know anything about what 
happened down there on the corner, and I said no. 
Did he say anything else after that? 
No. He just asked us to come over to the car. 
Did you get into the automobile, into the car? 
Yes. 
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Did he ask you to get into the automobile? 
Yes. 
What did you say when he asked you to get into 
the automobile? 
I didn’t say anything, I just got in. 
When he asked you to get into the automobile, did 
you think you could walk away or did you think 
you had to get into the automobile? 

A. Well, at the moment I wasn’t thinking, I just got 
in when he told me to. 


Appellant Robinson testified that (Tr. 53-54) — 


Q. What happened when the police officer stopped you? 

A. Well, he asked—he said someone has been stabbed 
and robbed, would we mind going over to see if he 
could identify us. 


Q. Did you respond to that statement? 

A. I said I didn’t mind. 

THE COURT: You said what? 

THE WITNESS: I told him I didn’t mind. 
THE COURT: You didn’t mind. 


* * * * 


Q. When the officer spoke to you, Mr. Robinson, did 
you think you were free to continue walking down 
the street at that time? 

No, I didn’t. 

What did you think? 

Well, you know, he would pick us up anyhow. 

Is that the reason why you said you didn’t mind? 
Yes, it is.* 

The court found that the defendants “got into the po- 
lice car voluntarily.” (Tr. 67.) The court went on to 
hold that “at the time the officer asked them to get into 
the car they consented and went to the scene, that they 
were not under arrest... .” (Tr. 68.) 

With regard to the circumstances of the identification, 
the testimony showed that as Officer Thomas drove up to 


4 Officer Thomas and appellants Neal and Robinson testified to 
the some effect at the trial. (Tr. 184, 227, 252-253.) 
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the scene with the defendants and the third man in the 
back seat of his police cruiser, complainant Tate walked 
over to the cruiser. Officer Thomas asked Tate whether 
he could identify them. The defendants remained seated 
in the cruiser, but the dome light was on. Tate promptly 
identified the appellants as his assailants.® (Tr. 14-17.) 
Apparently, Tate struck the defendant Robinson (Tr. 180, 
259.) 

At the time Tate identified the appellants, he was bleed- 
ing and his wounds were “hurting a little bit,” but he was 
able to drive his own car to the hospital. (Tr. 35.) In 
rejecting the contention that the circumstances of the iden- 
tification were unconstitutionally suggestive, the court 
said— 


“The Court further finds that the identification pro- 
cedure used was not unduly or unfairly suggestive. 
The Court finds that it was thoroughly justified un- 
der the circumstances where the complaining witness 
had a stab wound in the stomach, which was not 


known how serious it was, whether he would live 
or die. Certainly he would not be able to immediately 
go to the police station to identify anybody taken 
into the police station. The fact that he identified 
only two out of the three, positively, indicates it was 
in no way unfairly suggestive.” 


At the trial, Tate identified the defendants as his as- 
sailants (Tr. 84, 85, 87.) In addition, proof was adduced 
tending to show that appellant Neal had Tate’s vehicle 
registration papers in his possession after he was arrested 
(Tr. 98, 155) and that appellant Robinson’s hat had been 
found in Tate’s car following the incident. (Tr. 99, 150- 
151.) 


5 There was conflicting testimony as to whether the complainant 
Tate identified all three men or only the two appellants, (Tr. 15, 
30, 39, 42, 115.) The court found that Tate identified positively 
only the appellants. (Tr. 69.) 
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STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: ° 


“Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than two years nor more than fifteen years.” 


Title 22, District of Columbia Code, Section 502, pro- 
vides: 


“Every person convicted of an assault with intent 
to commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years.” 


SUMMARY OF ARGUMENT 
I 


A. The trial court correctly held that appellants volun- 
tarily accompanied officer Thomas to the nearby scene of 
the crime. Both appellants and officer Thomas testified 
that he asked them to go to the scene for purposes of 
identification, and they assented, saying they “didn’t 
mind”, or words to that effect. 


B. Even assuming, arguendo, that appellants did not 
voluntarily accompany Officer Thomas to the scene, he 
would have been justified in detaining appellants briefly 
against their will and taking them to the nearby scene for 
purposes of identification. Officer Thomas had a reason- 
able basis for suspecting that appellants were implicated. 
Under the circumstances, such a brief detention for iden- 


¢ At the time the offense was committed, the statute provided 
a minimum sentence of six months. This minimum term was 
changed to two years by P.L. 90-226, effective December 27, 1967. 
81 Stat. 737. 
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tification purposes would not have constituted an arrest 
or an “unreasonable” seizure in violation of the Fourth 
Amendment. Cf. Terry v. Ohio, 392 U.S. 1 (1968). 


I 


The prompt identification confrontation between appel- 
lants and the complainant did not violate their rights con- 
cerning counsel or line-up because any such rights should 
not attach at a confrontation proximate in time and place 
to the offense. Counsel and line-up requirements in such 
a situation would be extremely prejudicial to effective 
police work, and decisions of the Supreme Court and this 
Court invite a ruling that a reasonably prompt confronta- 
tion procedure is free of such requirements. 


It 


The prompt identification confrontation comported with 
due process standards. There is no evidence that the po- 
lice conducted this confrontation unfairly and a prompt 


confrontation was necessary under the circumstances. 
ARGUMENT 


I. Appellants’ identification by the complainant at the 
scene of the offense was not inadmissible as the fruit of 
an unlawful arrest. 


(Tr. 18, 14, 48, 58, 54) 


A. Appellants voluntarily accompanied Officer Thomas 
to the scene of the offense. 


The trial court held, we believe correctly, that Officer 
Thomas did not have probable cause to arrest appellants 
when he encountered them on Riggs Place. Proceeding 
from this premise, appellants contend that when Officer 
Thomas asked them to go in his police cruiser to the scene 
of the crime to determine whether they were implicated, 
and they complied with his request, they were unlawfully 
arrested at that point, even though they were not formally 
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arrested until after they were identified by the complain- 
, ant. Appellants therefore argue that their identification 
by the complainant at the scene was the “fruit” of the 
| alleged unlawful arrest, and should have been excluded. 
The trial court correctly rejected these contentions, hold- 
; Ing that appellants voluntarily accompanied Officer Thom- 
as to the scene. The trial court’s ruling is fully sustained 
by the record and by this Court’s recent decision in Hicks 
| v. United States, 127 U.S. App. D.C. 209, 382 F.2d 158 
| (C.A.D.C. 1967). The testimony concerning the encounter 
on Riggs Place is quoted above. The only testimony lend- 
_ Ing any support to appellants’ position is the statement 
_ by appellant Robinson to the effect that he thought he 
was not free to walk away from Officer Thomas on Riggs 
Place. (Tr. 54.) Even had the trial court credited this 
| testimony, Hicks makes it clear that the suspect’s subjec- 
tive belief is not controlling. Such beliefs are only one 
factor in determining whether an arrest has occurred, to 
' be weighed along with “the nature of police intentions 
, and actions in all the surrounding circumstances.” Hicks 
v. United States, 382 F.2d at 161. The thought processes 
, of the suspect and the police are relevant, but “ ‘The test 
, Must be not what the defendant . . . thought, but what 
, @ reasonable man, innocent of any crime, would have 
, thought had he been in the defendant’s shoes.’” Id. at 
161, quoting United States v. McKethan, 247 F.Supp. 
| 824, 328 (D.D.C. 1965), affd by order, No. 20,059 
(C.A.D.C. 1966). 
' Application of these criteria to the present case sup- 
| port the trial court’s ruling. As to Officer Thomas’ inten- 
tions and actions, both appellants and Officer Thomas 
, testified that he asked them to accompany him and they 
agreed, saying that they “didn’t mind.” (Tr. 13, 48, 53.) 
, Appellants were neither frisked nor searched, and they 
' rode in the police cruiser behind Officer Thomas. (Tr. 14.) 
They were asked to accompany him to a point “only thirty 
yards away.” (Tr. 13.) Officer Thomas testified that if 
, appellants had not complied with his request, he would 
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not have arrested them at that point (Tr. 13.) Under 
these circumstances, “a reasonable man, innocent of any 
crime,” certainly would not have thought that he was un- 
der arrest. 

In addition to appellants’ professed state of mind 
(which the trial judge apparently did not credit), appel- 
lants appear to rely in support of their contention that 
an arrest occurred on Riggs Place on the facts that (1) 
they are teen-agers and (2) Officer Thomas was dressed 
as a police officer and riding in a police car. The argu- 
ment, apparently, is that such situations are “inherently 
coercive,” and that compliance with any police request for 
cooperation made under such circumstances, is, ipso facto, 
an arrest. If these contentions are sound, they boil down 
to the proposition that policemen cannot, as a practical 
matter, seek voluntary cooperation from suspects found 
near the scene of the crime unless there is probable cause 
to make an arrest. For if such cooperation is asked and 
given, any evidence secured as a result must be sup- 
pressed. 

It is generally taken for granted that police officers 
have the authority to request cooperation in their investi- 
gations of crime. The mere fact that such a request is 
made by one known to be a police officer does not mean 
that compliance with the request is to be deemed coerced 
solely on that ground.’ The courts have frequently sus- 
tained the admission of evidence procured as a result of 
voluntary cooperation of suspects, as in the present case, 
rejecting the argument that such cooperation under such 
circumstances is tantamount to arrest. See Hicks v. 
United States, supra; Fisher v. United States, 324 F.2d 
775 (C.A. 8, 1963) ; Scarbeck v. United States, 115 US. 
App. D.C. 185, 317 F.2d 546 (C.A.D.C. 1962), cert. de- 
nied, 874 U.S. 856 (1963) : Vita v. United States, 294 


7 See Section 2.01, American Law Institute Model Code of Pre- 
Arraignment Procedure, Tentative Draft No. 1, p. 4 (1966) 
which would codify such police authority to request cooperation. 
See also, Comments on § 2.01, at pp. 87-89, supra. 
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i F.2d 524 (C.A. 2, 1961), cert. denied, 369 U.S. 823. The 
| eases on which appellants rely are distinguishable.® 


B. Officer Thomas, having encountered appellants near 
the scene of the crime shortly after its commission 
and having reasonable grounds for suspecting ap- 
pellants’ involvement, would have been authorized 
to detain appellants and take them to the scene for 
the purpose of identification by the complainant. 


Even assuming that appellants did not voluntarily ac- 
company Officer Thomas to the scene of the crime, an as- 
sumption belied by the record, we submit that under the 

' circumstances Officer Thomas could have detained appel- 
: lants temporarily against their will and taken them to 


8 Appellants cite Kelley v. United States, 111 U.S. App. D.C. 396, 
| 298 F.2d 319 (C.A.D.C. 1961) for the proposition that “It is suffi- 
cient if the arrested person understands that he is in the power 
of the one arresting and submits in consequence.” This statement 
in Kelley is inconsistent with this Court’s subsequent holding in 
: Hicks v. United States, supra. Moreover, Kelley is factually dis- 
, tinguishable in that the police had made demands of the defendant. 
. Similarly, in two decisions discussed at length by appellants, United 
States v. Mitchell, 179 F.Supp. 636 (D.D.C. 1959) and United 
States v. Scott, 149 F. Supp. 837 (D.D.C. 1957), it plainly appeared 
, that the defendants had not voluntarily cooperated with the police. 
Appellants also rely on Higgins v. United States, 93 U.S. App. 
D.C. 340, 209 F.2d 819 (C.A.D.C. 1954). In Higgins, the police 
asked the defendant’s permission to search his apartment for nar- 
: cotics and he indicated assent. This court nevertheless held that, 
under the circumstances of that case, the defendant had not 
effectively consented to the search. The result, if not the rationale, 
| of Higgins may be explained by noting that, so far as the Court’s 
opinion indicates, the police may have been able to obtain a warrant 
for the search. As noted earlier, Officer Thomas did not have 
_ probable cause to arrest appellants when he encountered them on 
Riggs Place. As to the Higgins rationale, it has been suggested 
that Higgins may be read to hold, in effect, that “a consent to a 
search which is likely to yield damaging evidence can never be 
: truly voluntary.” American Law Institute Model Code of Pre- 
: Arraignment Procedure, supra, note 7, at 89. Similarly, appellants 
. might contend that a suspect may never truly consent to accompany 
a police officer to the scene of the crime where he knows he is likely 
to be identified by the victim. We submit that Higgins should not be 
read to support such a proposition, because it would preclude the 
| police from seeking cooperation from suspects in circumstances 
like those presented here. 
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the nearby scene of the crime for purposes of identifica- 
tion. Such a brief detention for this limited purpose would 
not have constituted an arrest, nor would it have other- 
wise infringed appellants’ Fourth Amendment rights to 
be free from unreasonable seizures. 

The Supreme Court’s recent decision in Terry v. Ohio, 
392 U.S. 1 (1968) strongly supports our submission. The 
Court held that a protective “frisk” for weapons does not 
violate the Fourth Amendment’s proscription of “unreason- 
able” searches where a policeman in the course of an in- 
vestigation has a reasonable fear for the safety of him- 
self or others and a reasonable basis for suspecting that 
the person to be searched may be involved in criminal 
conduct. The Court rejected the argument that the police 
must have “probable cause” to make an arrest before such 
a search can be made. The test is whether “the facts 
available to the officer at the moment of the seizure or 
search ‘warrant a man of reasonable caution in the be- 
lief’ that the action taken was appropriate.” 392 US. at 21- 
92. And the reasonableness of the police conduct in question 
is to be assessed “by balancing the need to search [or 
seize] against the invasion which the search [or seizure] 
entails.” 392 U.S. at 21, quoting Camara v. Municipal 
Court, 387 U.S. 528, 534-535 (1967). In that context, 
the Court concluded that the general governmental inter- 
est in effective crime prevention and detention and the 
particular need of police to protect themselves and others 
from violence outweighs the need of the individual to be 
free from what was recognized as a “severe, though brief, 
intrusion upon cherished personal liberty.” 392 U.S. at 
24-25. 

Prior to the Terry ruling, the lower federal courts had 
sustained the power of police briefly to detain persons, 
against whom probable cause to arrest was lacking, for 
limited investigative purpose in a wide variety of situa- 
tions where the needs of effective law enforcement plainly 
warranted a limited incursion of person freedom short of 
arrest. See, ¢.g., Busby v. United States, 296 F.2d 328 
(C.A. 9, 1961), cert. denied, 369 U.S. 876 (1962) ; Wilson 
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v. Porter, 361 F.2d 412 (C.A. 9, 1966) ; United States v. 
Lewis, 362 F.2d 759 (C.A. 2, 1966); United States v. 
| Bonnano, 180 F.Supp. 71 (S.D.N.Y.), rev’d on other 
| grounds sub nom., United States v. Bufalino, 285 F.2d 
408 (C.A. 2, 1960); United States v. McKethan, supra. 
The existence of “probable cause” to make an arrest is 
not the critical test of the legality of police conduct in 
such situations. See Bailey v. United States, 128 U.S. 
App. D.C. 354, 361, 389 F.2d 305, 312 (C.A.D.C. 1967) 
(concurring opinion of Judge Levanthal). As this Court 
said in a related context, “The essential inquiry .. . is 
the reasonableness of the police conduct under the cir- 
cumstances. Policemen must be able to “take a closer 
look at challenging situations as they encounter them.” 
Dorsey v. United States, 125 U.S. App. D.C. 355, 358, 
877 F.2d 928, 930, 931 (C.A.D.C. 1967). 

Again, even assuming that appellants did not go to the 
scene voluntarily, the course of action followed by Officer 
Thomas in this case was not merely reasonable, it was 
plainly the most practical and effective course for him to 
adopt. Consider the practical alternatives open to Officer 
Thomas when he encountered appellants on Riggs Place. 
His suspicions were justifiably aroused because appellants 
fit the vague description he had of the assailants—Negro 
teen-agers who had recently fled in the direction where 
appellants were found. Officer Thomas did not have prob- 
able cause to arrest appellants, but some action was clear- 
ly warranted. 

Officer Thomas testified that if appellants had not com- 
plied with his request, “I would have let them go and 
picked up the complainant and gone back by them.” (Tr. 
13.) There might have been at least two serious practical 
disadvantages in this course of action. First, Officer 
Thomas knew that the complainant had been stabbed, but 
he did not know how serious the injury was. Thus, the 
complainant may not have been physically able to accom- 
pany Officer Thomas on a subsequent street search for the 
suspects. Second, the suspects might have successfully fled 
while Officer Thomas was picking up the complainant, 
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| Officer Thomas testified that if appellants had not com- 
plied with his request, “I would have let them go and 
picked up the complainant and gone back by them.” (Tr. 
18.) There might have been at least two serious practical 
disadvantages in this course of action. First, Officer 
Thomas knew that the complainant had been stabbed, but 
he did not know how serious the injury was. Thus, the 
complainant may not have been physically able to accom- 
pany Officer Thomas on a subsequent street search for the 
suspects. Second, the suspects might have successfully fled 
while Officer Thomas was picking up the complainant, 
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The only other course of action open to Officer Thomas 
at that point would have been to ask for the names and 
addresses of the suspects so that they might be appre- 
hended later if subsequent investigation developed prob- 
able cause for their arrest. This course also had obvious 
practical disadvantages. First, even assuming that the 
suspects would have given Officer Thomas their names and 
addresses, it is not unlikely that a guilty suspect would 
give a false name and address. Second, even if the sus- 
pects gave their true names and addresses, they might 
have left the District immediately, knowing they were un- 
der suspicion for commission of a felony. 

These considerations amply sustain the reasonableness 
of a brief detention of a suspect found near the scene for 
purposes of identification, assuming, arguendo, that a de- 
tention occurred in this case. The legitimate interests fa- 
voring such limited detentions are apparent. They aid 
the police in prompt apprehension of offenders. Moreover, 
if the complainant does not identify the suspect, both the 
police and the innocent but uncooperative suspect may be 
benefited. The police can pursue the investigation before 
the trail grows cold and burdens of police suspicion and 
possible further investigation may be lifted from the sus- 
pect. These interests far outweigh the limited infringe- 
ment of personal freedom involved in detaining a person 
for a few minutes and taking him a short distance (here, 
thirty yards) to be viewed by a complainant. Indeed, the 
infringement here is less substantial that the “frisk” of 
the person sustained in Terry v. Ohio, supra, and the gov- 
ernmental interests are no less weighty.’ 


® Appellee concedes that if the encounter on Riggs Place were 
properly characterized as an unlawful arrest, as appellants contends, 
the on-the-scene identification testimony would have been inadmissi- 
ble as its fruit. Adams v. United States, No. 20,547, decided June 
21, 1968. 
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Il. The rule of United States v. Wade, 388 U.S. 218 (1967), 
that accused persons are constitutionally entitled to 
the assistance of counsel at line-ups has no applica- 
tion to prompt on-the-scene confrontations between a 
victim and a suspect. 


In United States v. Wade, 388 U.S. 218 (1967), the Su- 
preme Court held that a pre-trial line-up is a “critical 
stage” of a prosecution and that, accordingly, accused per- 
sons are entitled, by virtue of the Sixth Amendment, to 
the assistance of counsel at such confrontations between 
victims or witnesses and criminal suspects. Appellants 
contend that Wade applies to prompt on-the-scene con- 
frontations between victim and suspect such as occurred 
in the present case. Because of the impracticability of 
conducting a line-up under such circumstances, the neces- 
sary consequence of appellants’ contention is that the 
police must frequently forego confronting victims and 
witnesses with suspects found near the scene shortly after 
commission of an offense.” Appellants’ contention is un- 
supported by precedent and relevant policy considerations. 

Both Wade and its companion decision, Gilbert v. Cali- 
fornia, 888 U.S. 263 (1967), involved post-indictment line- 
ups which, of course, occurred long after the crimes were 
committed. In both Wade and Gilbert, the defendants had 
had counsel appointed for them before the line-ups in 
question occurred, and there apparently was no reason 
why their counsel could not have been notified in advance 
and allowed to observe the proceedings. With express 
reference to these circumstances—circumstances markedly 
different from those presented here—the Court in Wade 
said (388 U.S. at 237)— 


“No substantial countervailing policy considerations 
have been advanced against the requirement of the 


10Tf appellant’s contention is sound, any identification made in 
such a confrontation would be inadmissible and subsequent identi- 
fications would also be inadmissible unless it could be shown that 
they had an “independent origin.” United States v. Wade, supra at 
242. Thus, in many instances, the police would be obliged to forego 
an on-the-scene confrontation to avoid jeopardizing admissibility of 
a subsequent line-up or in-court identification. 
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presence of counsel. Concern is expressed that the 
requirement will forestall prompt identifications and 
result in obstruction of the confrontations. As for 
the first, we note that in the two cases in which the 
right to counsel is today held to apply, counsel had 
already been appointed and no argument is made in 
either case that notice to counsel would have preju- 
dicially delayed the confrontations. Moreover, we 
leave open the question whether the presence of sub- 
stitute counsel might not suffice where notification 
and presence of the suspect’s own counsel would re- 
sult in prejudicial delay.” 
Thus, 2 critical premise underlying the Wade and Gilbert 
decisions is that the assistance of counsel at a pre-trial 
confrontation is feasible. That premise, of course, has no 
application to an on-the-scene confrontation such as oc- 
curred in the present case. 

The countervailing policy considerations supporting the 
admissibility of an on-the-scene identification, necessarily 
made in the absence of counsel, are substantial and ap- 
parent. These considerations are similar in many respects 
to those discussed above which justify temporarily detain- 
ing suspects at the scene where probable cause to arrest 
is lacking. First, police investigating shortly after a crime 
is committed who find a suspect near the scene need to 
know whether they are on the right track. Perhaps the 
quickest and most reliable way to determine this is to 
confront the victim with the suspect. If the victim does 
not identify the suspect, the police can pursue the investi- 
gation before the trail goes cold.» Of course, this pro- 
cedure can work to the benefit of the suspect by exculpat- 
ing him promptly and reducing erroneous arrests. Second, 


11In Simmons v. United States, 390 U.S. 377 (1968), the Court 
noted the significance of this consideration, saying that (390 U.S. 
at 385)— 


It was essential for the FBI agents swiftly to determine wheth- 
er they were on the right track, so that they could properly 
deploy their forces. . . . The justification for this method of 
procedure was hardly less compelling that that which we found 
to justify the ‘one-man lineup’ in Stovall v. Denno.” 
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'as this Court has recognized, it is ordinarily desirable 
‘that a confrontation occur as soon after the incident as 
| possible, when the memory of the victim or witness if 
freshest. Wise v. United States, 127 U.S. App. D.C. 
| 279, 383 F. 2d 206 (C.A.D.C. 1967) Third, if the vic- 
tim is wounded, as in the present case, a postponement of 
the confrontation may result in the loss of any identifica- 
tion testimony, for the victim may die. This factor was 
deemed decisive in Stovall v. Denno, 388 U.S. 293 (1967) 
discussed infra. 

This Court has not yet decided the precise issue pre- 
sented, but two recent decisions foreshadow the result we 
urge.“ In Wise v. United States, 127 U.S. App. D.C. 
279, 383 F. 2d 206 (C.A.D.C. 1967) which involved an 
 on-the-scene identification occurring prior to the Wade 
: decision, this Court recognized that “procedure for prompt 
identification of a suspect apprehended immediately after 
; the offense is sound as a general procedure... .” And 
in Wright v. United States, —— U.S. App. D.C. —, 
:—— F. 2d ——, No. 20153, decided January 31, 1968, 


Chief Judge Bazelon stated in his dissenting opinion that 
the on-the-scene confrontation in Wise “was justifiable 
i because . . . the fresh identification promoted fairness by 
assuring reliability. .. . Moreover, the identification took 
place at the scene of the offense rather than in the sug- 
' gestive atmosphere of a police station.” * 


| II. The manner in which appellants were identified on 
the scene comported with due process standards. 


In Stovall v. Denno, 388 U.S. 293 (1967), the Supreme 
, Court held that a pre-trial confrontation between a sus- 
: pect and a victim or witness may be conducted in a man- 
ner “so unnecessarily suggestive and conducive to irrep- 


22 The same issue is presented in Russell v. United States, No. 
21571, appeal pending. 


23It might be added that such confrontations do not lend them- 

selves to many of the possible abuses in line-up procedures cited by 

the Supreme Court in Wade, such as placing a tall suspect with 
. short persons, a Negro suspect with whites, and the like. 
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arable mistaken identification” as to deny due process of 
law. Such a due process claim is independent of the right 
to counsel claim recognized in the Wade and Gilbert cases. 
A claimed violation of due process in a pre-trial confron- 
tation “depends on the totality of the circumstances sur- 
rounding it.” Stovall v. Denna, supra at 302. Appellants 
contend that a due process violation occurred here. 

Stovall and subsequent decisions make it clear that a 
balancing of competing interests is involved in assessing 
a due process claim in this context. It is “unnecessarily” 
suggestive confrontations which may implicate the due 
process clause under Stovall. See Chief Judge Bazelon 
dissenting in Wright v. United States, supra, at 10. So 
viewed, the particular circumstances of the identification 
in this ease were not unfair to appellants. 

There is no evidence that the police conducted the con- 
frontation suggestively or unfairly and a prompt con- 
frontation was necessary under the circumstances. Ap- 
pellants point to the complaint’s injuries and suggest that 
he was emotionally unstable at the time. However, as the 
trial court noted in rejecting appellants’ due process argu- 
ment, the police did not then know how serious the com- 
plainant’s injuries were, or whether he would live or die. 
And, as it turned out, the complainant’s injuries were not 
very serious. Therefore, this factor supports the need for 
and fairness of the confrontation. Compare Stovall v. 
Denno, supra. Appellants also suggest that the “short 
duration of complainant’s confrontation with his attackers 
makes it questionable as to whether he could properly 
familiarize himself with their features.” Complainant 
struggled with his assailants in a lighted street and in an 
alley for a relatively extended time, compared with the 
duration of the average street encounter with muggers. 
The other factors to which appellants point—that “the 
complainant was confronted by the appellants, seated in 
the back seat of a police cruiser, with the police officers 
asking whether the complainant could identify them”— 
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are common to many on-the-scene confrontations, and are 
not unfair or unduly suggestive.™ 

This Court has already rejected appellants’ argument 
in circumstances substantially analogous to the present 
case. In Wise v. United States, supra, the defendant was 
apprehended following hot pursuit and immediately taken 
back to the scene of the crime for identification. This 
Court concluded that (383 F.2d at 209-210)— 


“Here was confrontation proximate to the scene and 
time of the offense as well as the apprehension, where 
the observers and actors were limited to those that 
were in fact present at the scene and time of the of- 
fense and the chase. Here were circumstances of 
fresh identification, elements that if anything pro- 
mote fairness, by assuring reliability, and are not in- 
herently a denial of fairness. ... [W]e do not con- 
sider a prompt identification of a suspect close to 
the time and place of an offense to diverge from the 
rudiments of fair play that govern the due balance 
of pertinent interests that suspects be treated fairly 
while the state pursues its responsibility of appre- 
hending criminals.” 


14 The only case cited by appellants in which a pre-trial identifi- 
' cation was held to violate due process is Palmer v. Peyton, 359 F.2d 
| 199 (C.A. 4, 1966). Palmer involved voice identification of a single 
' suspect at a police station the day after the crime was committed. 
| The record reflected no justification for not conducting a conven- 
| tional line-up and having other persons speak for purposes of voice 
' comparison. The identification was also unfair to the defendant in 
other respects. Recent decisions in the District Court of this Circuit 
excluding station house identifications on due process grounds 
all involved situations where the police unjustifiably failed to con- 
| duct a line-up. See, United States v. Trivett, 284 F.Supp. 720 
' (D.D.C. 1968) (identification 3 days following the crime); United 
States v. Wilson, 283 F.Supp. 914 (D.D.C. 1968) (2 days); United 
_ States v. O’Connor, 282 F.Supp. 968 (D.D.C. 1968) (18 hours). 
| We have found no case in which an on-the-scene identification has 
been suppressed on due process grounds. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 
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